PATENTS, TRADEMARKS, & COPYRIGHT





PATENTS

A patent is a legal contract between the federal government and an inventor.  The inventor publicly discloses all knowledge related to an invention and, in exchange, the government grants the inventor the right to exclude others from making, using, or selling the invention for a limited time.

3 Types of Patents:

UTILITY:  most common type covering the definition above; when patents are discussed, it usually means a utility patent; e.g. the chemical formula for the drug Viagra 

DESIGN:  granted to a person who invents “a new, original, and ornamental design for an article of manufacture”; this patent only protects the appearance of the product; e.g. the shape and color of the Viagra pill

PLANT:  granted to a person who “invents or discovers and asexually reproduces any distinct and new variety of plant”

3 Conditions required for Patentability:


1)  Useful – the invention must have a function; does not apply to plant patents


2)  Novelty – there must be no previous patent or mention in any printed matter


3)  Nonobviousness – the invention must not be easily apparent to someone “skilled in the art”

What cannot be patented:


1)  Perpetual motion machines


2)  Abstract ideas


3)  Natural and physical processes, scientific truths, mathematical expressions


4)  Products not meeting the 3 requirements for patentability


5)  Inventions in which public disclosure would be detrimental to national security

SMALL ENTITY STATUS

Any independent inventor, small business, or nonprofit organization can claim small entity status and receive a 50% discount on patent fees.

MICRO ENTITY STATUS


Any independent inventor, small business, or nonprofit organization can claim small entity status and receive a 75% discount on patent fees.

Receiving a patent is no guarantee of success.  Only 2-3% of patents make money!
TRADEMARKS

A trademark is a “word, name, symbol, or device that is used in trade with goods to indicate the source of the goods and to distinguish them from the goods of others.”  Trademarks are used not only for advertising but also for quality assurance and identification of faulty products.  
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Symbols or Designs:
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Combination Marks: 
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Color Marks:
brown for delivery vehicles (UPS), pink for fiberglass insulation (Owens-Corning)

Configuration Marks: shape of Pizza Hut buildings, BMW grille

Sensory Marks:
NBC chimes, sound of the Harley-Davidson engine

Levels of Trademark Protection:

Common Law (™):  No registration or fees, rights result from use of the mark with the product, little public notice, owner may use the ™ symbol

State Registration (™):  registration and small fee, public notice of use, protection varies by state, protection only within the state, owner may use the ™ symbol

Federal Registration (®):  more expensive fees and slower process, must use or have a genuine intent-to-use the mark in interstate commerce, presumption of ownership nationwide, exclusive right to use, public notice, trademark lasts indefinitely as long as renewal fees are paid and mark still in use; can be deposited with U.S. Customs to prevent importation of goods infringing mark, owner may use the ® symbol only after the mark has been fully registered with the U.S. Patent and Trademark Office

COPYRIGHT

Copyright protects “original works of authorship fixed in any tangible medium of expression.”  Copyright protects the expression but not the ideas or facts expressed.

Copyrightable works include [17 USC 102(a)]:

(1) literary works – books, magazines, software, web pages

(2) musical works – songs, musical plays

(3) dramatic works – plays, dramatic readings

(4) pantomimes and choreographic works 

(5) pictorial, graphic, and sculptural works – paintings, photographs, cartoon characters, maps, technical drawings, boat hull designs

(6) motion pictures and other audiovisual works – films, videos, slides

(7) sound recordings – disks, tapes, records

(8) architectural works – design of buildings, blueprints

As soon as the work is fixed in a tangible medium, copyright is in effect.  Use of the © notice and registration with the U.S. Copyright Office are not required for copyright to apply.

Only copyright owners, or persons authorized by the owner, have the right to:

(1)  Reproduce the work

(2)  Make adaptations or derivative works

(3)  Distribute copies of the work

(4)  Perform the work publicly

(5)  Display the work
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